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OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Carl H and Ellen G
Bergman agai nst a proposed assessment of additiona
personal 1 nconme tax in the anmount of $6,941.70 for the
year 1968.

The issue presented is whether a taxpayer who
makes an election with respect to the use of the' install-
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ment nmethod of reporting income naY change his election
after the expiration of the time allowed for filing the
return.

_ | n Novenber 1968, appel | ants sold a parcel of
uni nproved |and. Paynents were to be spread over a
| o-year period on térns which concededly woul d have
al  oned appell ants to report their gain by the install-
ment net hod. ﬁRev. & Tax. Code, § 17578.) The total
gain on the sale was $107,247.77.

_ ~ When appellants filed their tinelg | oi nt
California personal inconme tax return for 1963 they
el ected to report the entire $107,247.77 as incone in
that year. The return also contained a clainmed deduc-
tion for a net operating |loss carryover in the anount
of $137,080.14. Respondent disallowed the deduction
and issued a Notice of Additional Tax Proposed To Be
Assessed. APpeIIants rotested. ShortIY after filing
their protest, about Novenber 30, 1970, they filed an
amended return. This return did not claimthe net
operating loss deduction, but it did report only the
first payment on the land sale. Respondent denied the
rloi[ est(,j i gnoring the anended return, and this appeal
ol | owed.

_ Appel I ants do not claimthat respondent acted
incorrectly in denying their claimed deduction for a
net operating | oss carryover. Instead they say that
they woul d have treated their land sale by the :
installment nmethod on their California return if they
had realized that California |aw did not provide for

a |loss carryover. = Having discovered their error, they
wish to change their election to reduce the resultant
1968 tax liability.

Deci sions of the federal courts are entitled
to great weight in interpreting state statutes which
are based on identical federal law. There is a stron
public pollcy.favor|ng simlar interpretation of S|n1Par
statutes dealing with the same subject. (Meanley v.
McColgan, 49 Cal. App. 2d 203, 209 [121 b. 511.) The
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Revenue Act of 1928 established installnent reporting
as part of the federal law. The California counterpart
was adopted in 1935. In 1937 the United States Supreme
Court, in Pacific National co. v. Wlch, 304 u.s. 191
[82 L. Ed. TZ82TI held that where a Taxpayer makes an
el ection not to use the installment reporting nethod,
that election is binding and may not be changed after
expiration ofthe tine allowed for filing the return.

As the Court said

Change from one nethod [of reporting incone]
to [another], as petitioner seeks, would
require reconputation and readjustnment of

tax liability for subsequent years and

I npose burdensome uncertainties upon the
admnistration of the revenue laws. It

woul d oPerate to enlarge the statutory

period for filing returns...to include the

gerlod.allomed for recovering overpayments....
here is nothing to suggest that Congress

intended to permt a taxpayer, after expira-
tion of the time within which rérurﬁ—rgﬂrc—be
made, t0 have nhis tax lrabil1ty conputed and
settled according to [another] nethod. By
reporting income fromthe salés in question
according to [pneL_nEIhod, petitioner made an
election that is binding upon it and the

comm ssioner. (304 US at 194-195.)
(Enphasi s added and footnote omtted.)

. ~ Under the circunstances of this aBpea[ we
find this decision of the Supreme Court to be highly
ersuasive of the result to be reached under California
aw, and we therefore affirmthe action of the Franchise
Tax Board.

—_ - - e .

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED-,
pursuant to section 18595 of the Revenue and Taxation
Code, that the :action of the Franchise Tax Board on the.,
protest of Carl H and Ellen G Bergman against a
proposed assessment of ad-ditional personal income tax
In the amount of $6,941.70 for the year 1968, be and
the same is hereby sustained.

Done at Sacramento, California, this 19th day
of February, 1974, by the State Boapd bf Equalization.

, Chairman

7 Member

+ Member

; Member

%@%&%er
ATTEST : /ﬂ // ’%4/%, Secretary
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